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(3) Who: 
(i) Conducts activities that would 

constitute appearing and practicing be-
fore the Commission only incidentally 
to, and in the ordinary course of, the 
practice of law in a jurisdiction outside 
the United States; or 

(ii) Is appearing and practicing before 
the Commission only in consultation 
with counsel, other than a non-appear-
ing foreign attorney, admitted or li-
censed to practice in a state or other 
United States jurisdiction. 

(k) Qualified legal compliance com-
mittee means a committee of an issuer 
(which also may be an audit or other 
committee of the issuer) that: 

(1) Consists of at least one member of 
the issuer’s audit committee (or, if the 
issuer has no audit committee, one 
member from an equivalent committee 
of independent directors) and two or 
more members of the issuer’s board of 
directors who are not employed, di-
rectly or indirectly, by the issuer and 
who are not, in the case of a registered 
investment company, ‘‘interested per-
sons’’ as defined in section 2(a)(19) of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(19)); 

(2) Has adopted written procedures 
for the confidential receipt, retention, 
and consideration of any report of evi-
dence of a material violation under 
§ 205.3; 

(3) Has been duly established by the 
issuer’s board of directors, with the au-
thority and responsibility: 

(i) To inform the issuer’s chief legal 
officer and chief executive officer (or 
the equivalents thereof) of any report 
of evidence of a material violation (ex-
cept in the circumstances described in 
§ 205.3(b)(4)); 

(ii) To determine whether an inves-
tigation is necessary regarding any re-
port of evidence of a material violation 
by the issuer, its officers, directors, 
employees or agents and, if it deter-
mines an investigation is necessary or 
appropriate, to: 

(A) Notify the audit committee or 
the full board of directors; 

(B) Initiate an investigation, which 
may be conducted either by the chief 
legal officer (or the equivalent thereof) 
or by outside attorneys; and 

(C) Retain such additional expert per-
sonnel as the committee deems nec-
essary; and 

(iii) At the conclusion of any such in-
vestigation, to: 

(A) Recommend, by majority vote, 
that the issuer implement an appro-
priate response to evidence of a mate-
rial violation; and 

(B) Inform the chief legal officer and 
the chief executive officer (or the 
equivalents thereof) and the board of 
directors of the results of any such in-
vestigation under this section and the 
appropriate remedial measures to be 
adopted; and 

(4) Has the authority and responsi-
bility, acting by majority vote, to take 
all other appropriate action, including 
the authority to notify the Commis-
sion in the event that the issuer fails 
in any material respect to implement 
an appropriate response that the quali-
fied legal compliance committee has 
recommended the issuer to take. 

(l) Reasonable or reasonably denotes, 
with respect to the actions of an attor-
ney, conduct that would not be unrea-
sonable for a prudent and competent 
attorney. 

(m) Reasonably believes means that an 
attorney believes the matter in ques-
tion and that the circumstances are 
such that the belief is not unreason-
able. 

(n) Report means to make known to 
directly, either in person, by telephone, 
by e-mail, electronically, or in writing.

§ 205.3 Issuer as client. 
(a) Representing an issuer. An attor-

ney appearing and practicing before 
the Commission in the representation 
of an issuer owes his or her profes-
sional and ethical duties to the issuer 
as an organization. That the attorney 
may work with and advise the issuer’s 
officers, directors, or employees in the 
course of representing the issuer does 
not make such individuals the attor-
ney’s clients. 

(b) Duty to report evidence of a material 
violation. (1) If an attorney, appearing 
and practicing before the Commission 
in the representation of an issuer, be-
comes aware of evidence of a material 
violation by the issuer or by any offi-
cer, director, employee, or agent of the 
issuer, the attorney shall report such
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evidence to the issuer’s chief legal offi-
cer (or the equivalent thereof) or to 
both the issuer’s chief legal officer and 
its chief executive officer (or the 
equivalents thereof) forthwith. By 
communicating such information to 
the issuer’s officers or directors, an at-
torney does not reveal client con-
fidences or secrets or privileged or oth-
erwise protected information related to 
the attorney’s representation of an 
issuer. 

(2) The chief legal officer (or the 
equivalent thereof) shall cause such in-
quiry into the evidence of a material 
violation as he or she reasonably be-
lieves is appropriate to determine 
whether the material violation de-
scribed in the report has occurred, is 
ongoing, or is about to occur. If the 
chief legal officer (or the equivalent 
thereof) determines no material viola-
tion has occurred, is ongoing, or is 
about to occur, he or she shall notify 
the reporting attorney and advise the 
reporting attorney of the basis for such 
determination. Unless the chief legal 
officer (or the equivalent thereof) rea-
sonably believes that no material vio-
lation has occurred, is ongoing, or is 
about to occur, he or she shall take all 
reasonable steps to cause the issuer to 
adopt an appropriate response, and 
shall advise the reporting attorney 
thereof. In lieu of causing an inquiry 
under this paragraph (b), a chief legal 
officer (or the equivalent thereof) may 
refer a report of evidence of a material 
violation to a qualified legal compli-
ance committee under paragraph (c)(2) 
of this section if the issuer has duly es-
tablished a qualified legal compliance 
committee prior to the report of evi-
dence of a material violation. 

(3) Unless an attorney who has made 
a report under paragraph (b)(1) of this 
section reasonably believes that the 
chief legal officer or the chief execu-
tive officer of the issuer (or the equiva-
lent thereof) has provided an appro-
priate response within a reasonable 
time, the attorney shall report the evi-
dence of a material violation to: 

(i) The audit committee of the 
issuer’s board of directors; 

(ii) Another committee of the issuer’s 
board of directors consisting solely of 
directors who are not employed, di-
rectly or indirectly, by the issuer and 

are not, in the case of a registered in-
vestment company, ‘‘interested per-
sons’’ as defined in section 2(a)(19) of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(19)) (if the issuer’s board 
of directors has no audit committee); 
or 

(iii) The issuer’s board of directors (if 
the issuer’s board of directors has no 
committee consisting solely of direc-
tors who are not employed, directly or 
indirectly, by the issuer and are not, in 
the case of a registered investment 
company, ‘‘interested persons’’ as de-
fined in section 2(a)(19) of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–2(a)(19))). 

(4) If an attorney reasonably believes 
that it would be futile to report evi-
dence of a material violation to the 
issuer’s chief legal officer and chief ex-
ecutive officer (or the equivalents 
thereof) under paragraph (b)(1) of this 
section, the attorney may report such 
evidence as provided under paragraph 
(b)(3) of this section. 

(5) An attorney retained or directed 
by an issuer to investigate evidence of 
a material violation reported under 
paragraph (b)(1), (b)(3), or (b)(4) of this 
section shall be deemed to be appearing 
and practicing before the Commission. 
Directing or retaining an attorney to 
investigate reported evidence of a ma-
terial violation does not relieve an offi-
cer or director of the issuer to whom 
such evidence has been reported under 
paragraph (b)(1), (b)(3), or (b)(4) of this 
section from a duty to respond to the 
reporting attorney. 

(6) An attorney shall not have any 
obligation to report evidence of a ma-
terial violation under this paragraph 
(b) if: 

(i) The attorney was retained or di-
rected by the issuer’s chief legal officer 
(or the equivalent thereof) to inves-
tigate such evidence of a material vio-
lation and: 

(A) The attorney reports the results 
of such investigation to the chief legal 
officer (or the equivalent thereof); and 

(B) Except where the attorney and 
the chief legal officer (or the equiva-
lent thereof) each reasonably believes 
that no material violation has oc-
curred, is ongoing, or is about to occur, 
the chief legal officer (or the equiva-
lent thereof) reports the results of the
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investigation to the issuer’s board of 
directors, a committee thereof to 
whom a report could be made pursuant 
to paragraph (b)(3) of this section, or a 
qualified legal compliance committee; 
or 

(ii) The attorney was retained or di-
rected by the chief legal officer (or the 
equivalent thereof) to assert, con-
sistent with his or her professional ob-
ligations, a colorable defense on behalf 
of the issuer (or the issuer’s officer, di-
rector, employee, or agent, as the case 
may be) in any investigation or judi-
cial or administrative proceeding relat-
ing to such evidence of a material vio-
lation, and the chief legal officer (or 
the equivalent thereof) provides rea-
sonable and timely reports on the 
progress and outcome of such pro-
ceeding to the issuer’s board of direc-
tors, a committee thereof to whom a 
report could be made pursuant to para-
graph (b)(3) of this section, or a quali-
fied legal compliance committee. 

(7) An attorney shall not have any 
obligation to report evidence of a ma-
terial violation under this paragraph 
(b) if such attorney was retained or di-
rected by a qualified legal compliance 
committee: 

(i) To investigate such evidence of a 
material violation; or 

(ii) To assert, consistent with his or 
her professional obligations, a 
colorable defense on behalf of the 
issuer (or the issuer’s officer, director, 
employee, or agent, as the case may be) 
in any investigation or judicial or ad-
ministrative proceeding relating to 
such evidence of a material violation. 

(8) An attorney who receives what he 
or she reasonably believes is an appro-
priate and timely response to a report 
he or she has made pursuant to para-
graph (b)(1), (b)(3), or (b)(4) of this sec-
tion need do nothing more under this 
section with respect to his or her re-
port. 

(9) An attorney who does not reason-
ably believe that the issuer has made 
an appropriate response within a rea-
sonable time to the report or reports 
made pursuant to paragraph (b)(1), 
(b)(3), or (b)(4) of this section shall ex-
plain his or her reasons therefor to the 
chief legal officer (or the equivalent 
thereof), the chief executive officer (or 
the equivalent thereof), and directors 

to whom the attorney reported the evi-
dence of a material violation pursuant 
to paragraph (b)(1), (b)(3), or (b)(4) of 
this section. 

(10) An attorney formerly employed 
or retained by an issuer who has re-
ported evidence of a material violation 
under this part and reasonably believes 
that he or she has been discharged for 
so doing may notify the issuer’s board 
of directors or any committee thereof 
that he or she believes that he or she 
has been discharged for reporting evi-
dence of a material violation under 
this section. 

(c) Alternative reporting procedures for 
attorneys retained or employed by an 
issuer that has established a qualified 
legal compliance committee. (1) If an at-
torney, appearing and practicing before 
the Commission in the representation 
of an issuer, becomes aware of evidence 
of a material violation by the issuer or 
by any officer, director, employee, or 
agent of the issuer, the attorney may, 
as an alternative to the reporting re-
quirements of paragraph (b) of this sec-
tion, report such evidence to a quali-
fied legal compliance committee, if the 
issuer has previously formed such a 
committee. An attorney who reports 
evidence of a material violation to 
such a qualified legal compliance com-
mittee has satisfied his or her obliga-
tion to report such evidence and is not 
required to assess the issuer’s response 
to the reported evidence of a material 
violation. 

(2) A chief legal officer (or the equiv-
alent thereof) may refer a report of evi-
dence of a material violation to a pre-
viously established qualified legal com-
pliance committee in lieu of causing an 
inquiry to be conducted under para-
graph (b)(2) of this section. The chief 
legal officer (or the equivalent thereof) 
shall inform the reporting attorney 
that the report has been referred to a 
qualified legal compliance committee. 
Thereafter, pursuant to the require-
ments under § 205.2(k), the qualified 
legal compliance committee shall be 
responsible for responding to the evi-
dence of a material violation reported 
to it under this paragraph (c). 

(d) Issuer confidences. (1) Any report 
under this section (or the contempora-
neous record thereof) or any response 
thereto (or the contemporaneous
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record thereof) may be used by an at-
torney in connection with any inves-
tigation, proceeding, or litigation in 
which the attorney’s compliance with 
this part is in issue. 

(2) An attorney appearing and prac-
ticing before the Commission in the 
representation of an issuer may reveal 
to the Commission, without the 
issuer’s consent, confidential informa-
tion related to the representation to 
the extent the attorney reasonably be-
lieves necessary: 

(i) To prevent the issuer from com-
mitting a material violation that is 
likely to cause substantial injury to 
the financial interest or property of 
the issuer or investors; 

(ii) To prevent the issuer, in a Com-
mission investigation or administra-
tive proceeding from committing per-
jury, proscribed in 18 U.S.C. 1621; sub-
orning perjury, proscribed in 18 U.S.C. 
1622; or committing any act proscribed 
in 18 U.S.C. 1001 that is likely to per-
petrate a fraud upon the Commission; 
or 

(iii) To rectify the consequences of a 
material violation by the issuer that 
caused, or may cause, substantial in-
jury to the financial interest or prop-
erty of the issuer or investors in the 
furtherance of which the attorney’s 
services were used.

§ 205.4 Responsibilities of supervisory 
attorneys. 

(a) An attorney supervising or direct-
ing another attorney who is appearing 
and practicing before the Commission 
in the representation of an issuer is a 
supervisory attorney. An issuer’s chief 
legal officer (or the equivalent thereof) 
is a supervisory attorney under this 
section. 

(b) A supervisory attorney shall 
make reasonable efforts to ensure that 
a subordinate attorney, as defined in 
§ 205.5(a), that he or she supervises or 
directs conforms to this part. To the 
extent a subordinate attorney appears 
and practices before the Commission in 
the representation of an issuer, that 
subordinate attorney’s supervisory at-
torneys also appear and practice before 
the Commission. 

(c) A supervisory attorney is respon-
sible for complying with the reporting 
requirements in § 205.3 when a subordi-

nate attorney has reported to the su-
pervisory attorney evidence of a mate-
rial violation. 

(d) A supervisory attorney who has 
received a report of evidence of a mate-
rial violation from a subordinate attor-
ney under § 205.3 may report such evi-
dence to the issuer’s qualified legal 
compliance committee if the issuer has 
duly formed such a committee.

§ 205.5 Responsibilities of a subordi-
nate attorney. 

(a) An attorney who appears and 
practices before the Commission in the 
representation of an issuer on a matter 
under the supervision or direction of 
another attorney (other than under the 
direct supervision or direction of the 
issuer’s chief legal officer (or the 
equivalent thereof)) is a subordinate 
attorney. 

(b) A subordinate attorney shall com-
ply with this part notwithstanding 
that the subordinate attorney acted at 
the direction of or under the super-
vision of another person. 

(c) A subordinate attorney complies 
with § 205.3 if the subordinate attorney 
reports to his or her supervising attor-
ney under § 205.3(b) evidence of a mate-
rial violation of which the subordinate 
attorney has become aware in appear-
ing and practicing before the Commis-
sion. 

(d) A subordinate attorney may take 
the steps permitted or required by 
§ 205.3(b) or (c) if the subordinate attor-
ney reasonably believes that a super-
visory attorney to whom he or she has 
reported evidence of a material viola-
tion under § 205.3(b) has failed to com-
ply with § 205.3.

§ 205.6 Sanctions and discipline. 
(a) A violation of this part by any at-

torney appearing and practicing before 
the Commission in the representation 
of an issuer shall subject such attorney 
to the civil penalties and remedies for 
a violation of the federal securities 
laws available to the Commission in an 
action brought by the Commission 
thereunder. 

(b) An attorney appearing and prac-
ticing before the Commission who vio-
lates any provision of this part is sub-
ject to the disciplinary authority of 
the Commission, regardless of whether

VerDate Dec<13>2002 11:11 Jun 06, 2003 Jkt 200053 PO 00000 Frm 00228 Fmt 8010 Sfmt 8010 Y:\SGML\200053T.XXX 200053T


